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I. Overview 


A. In General; Definitions and Types of Fraud 
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”Fraud” may consist of both active misrepresentation and passive silence.' Most fraud cases are based on either false 
representations of material facts? or concealment of material facts. Indeed, actionable fraud has been said to be the 
concealment of a fact that should have been disclosed or the representation of the existence of a material fact that did not 
exist.* “False” may mean untrue, or it may mean designedly untrue, implying an intention to deceive, as where it is applied to 
the representations of one inducing another to act to his or her own injury.° Fraudulent representations are those proceeding 
from, or characterized by, fraud, the purpose of which is to deceive. A representation, within the meaning of the law of 
fraud, is anything short of a warranty that proceeds from the action or conduct of the party charged and is sufficient to create 
upon the mind a distinct impression of fact conducive to action.’ 


Observation: 


An intentional misrepresentation is generally an element of fraud, although the terms “fraud” and “intentional misrepresentation” 


are often used interchangeably in common parlance.’ A court has recognized the potential viability of a claim of intentional 
misrepresentation in a case where a doctor misrepresented his or her qualifications to a patient.’ 





A misrepresentation is a misstatement of fact? and has been said to be that which, if accepted, leads the mind to an 
apprehension of a condition other and different from that which exists.'' A misrepresentation is an assertion that is not in 
accord with the facts, and for the purposes of a fraud claim, a misrepresentation is a falsehood or untruth with the intent and 
purpose to deceive." 


WESTLAW 


§ 7. False representation, misrepresentation, concealment.,..., 37 Am. Jur. 2d Fraud... 


Where distinctively used, “misrepresentation” may be said to import a positive and false statement as to the subject matter of 
a transaction; “concealment” implies the nondisclosure of some fact which should be revealed; and “false pretenses” 
means any trick or device whereby the property of another is obtained. $ 
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As to the offense of obtaining money or property by false pretenses, see Am. Jur. 2d, False Pretenses §§ | to 9. 
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